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__ Orig

E ujeéupreme Court of aeaamten States

STATE OF MONTANAAND STATE OF WYOMING
; ‘ Plamttffs

STATE OF WASHINGTON
o Defendant

The States of ZM 1tana ai dNWyommg brlng thlsy
action against the State of Washmgton, and for thelr
; kcause of act1on assert as follows

NATURE OF THE ACTION

ossing. ports based ~
on tk : ~ ectionism, political
machmatlons and extr err1tor1a]t environmental
objec"tlves When Washmgton denied “with preJudlce
- aSection 401 Water Quality permit 1 for the Millennium
Bulk Termmal in Cowlitz {County, it did so to protect
~its own ag.mcultural interests and because it objected,
~as a matter of pohtlcal posturmg, to the commodlty,
~ that Wyommg and Montana sought to export coal




2 Washmgton State s dlscrlmmatlon severely :
, 1mpacts Montana and Wy mlng ‘While \domestm coalf
: productlon has d" cl ¢

bseek to exp.
bring a higher quali
‘ kreplace proble

= f‘13 Wyommg and Montana depend on taxes from
coal productlon to fund crltloal state and local

4. e ;ery,passmg‘year the problem is
‘ exacerbated as Montana and Wyomlng have fewer

markets for theu' mass1ve coal reserves. Iromcally, ~
- without an opportunity to 1mport low-sulfur, cleaner-
burning coal from Montana and Wyommg, Asian

markets turn to other sources of coal that do not burn
as clean and that ultnnately harm the env1ronment



Washmgton s efforts to block port access also

? combustmn in fore1gn markets Dlscrlmmatlng against
‘Montana and Wyoming coal for these reasons violates
both the Dormant Commerce Clause and the Forelgn ~
Commerce Clause e

ndk exclus:we
n 2,¢l.2 -
b 1§: 25ﬁ1(a) “By‘

: 1Cate d1sputes among
‘ them » Texas v. New Mexwo 482 U. S 124, 128 (1987)



8 n
of Wyommg are sovere1gn States los1ng s1gn1f1cant coalf' -
- severance taxes because of _‘Washlngton State s

| k‘Wyomlng brlngs thl orig
“Attorney General Br i

ngton isa sovere1gn‘ 5
nt the State of

: O Mo , ,
_reserves. Wy m1ng has a reserve base of f58 1 b11hon‘
tons and is the ‘biggest produ[ ri in the country by far.
Montana has the largest recoverable coalreserve in the

country, measurmg 118 bllhon tons, and is the s1xth ‘
largest producer - = o ‘

« hundreds ofj'm1],] ions of dollars each year in tax
~ revenue. Since 2007, Wyomlng has generated
approx1mate1y $4 89 bllhon in severance and ‘ad



| 1‘5’

Valorem taxes from coal productmn Over mnety

14 ,
that dechne Wlll only 1ncrease‘ as domestlc coal ired
: plants near the end of planned life cyclesz and are not ‘

S ~ : ic 1on large y’” depends onk “
‘ ‘Whether A81an markets are avallable through West
: Coast port access ' :

16 A31an coal markets are expandmg and have
‘a distinct need and economic des1re for the low-sulfur
Powder Rlver Basm'Coal 1n Montana and Wyommg

- Proddctzoﬂ Is Consumed for Electrtc Power (J une 10 2019) (notmg
: that domestlc coal productlon exceeds consumptlon)
https: //perma cc/PLGZ 3X5V : :



i As1an countrie

6

Japan, Talwan South Korea and Chma espec:1a11y are
'expandrng coal‘ ﬁred power statlons J apanis the thlrd;
 coal-impc ‘ orld and its use

Korea has ;loo
has 1ncreased‘

‘ statlons, if they are unable to get clean-burnmg coal
from Wyonnng and Montana, they W111 get hlgh sulfur‘
coal from oth‘ o

1 ,ports for its
1ima. nuclear
‘l‘an coal ;

ants 3W of. capamty in the next
decade ”2~ In '2016, “‘Wyoml 1g entered a five-year
Memorandum of Understandmg (MOU) w1th the Japan
: ‘Coal Energy Center The MOU contemplates the
parties’ cooperatmn 1n the facﬂltatmn of coal exports
and sales, which may 1nclude the development of new
U S coal export and J: apanese coal 1mport termmals ~

5 ~_2 US Energy Informatlon Admmlstratlon, ; Japqn Overvzew



‘ ;' pubhc support to ex1st1ng export fac111t1es together w1th
estabhshmg sale contracts for Wyommg coal.

19, Japan 11ke other A81an countrles “has
1dent1f1ed Powder River Basin coal from Montana and
: ~Wyom1ng as bemg part1cu1arly desu'able for the
;countrys next gen‘ ‘ ‘”hlgh efﬁc1ency, 10W -

.e coal to‘
ble port to

WYOMIN‘” AND MONTANA COAL E: ‘,"'(‘)RTS

22 urce ‘Whlch 1sacoa1 energy‘
supply chaln company that operates mines in Montana
‘and Wyoming, proposed to convert a contammated
- former aluminum smelter site in Cowlitz County,
Washington on the lower Columbla Rwer into a
; transloadlng facﬂlty called Mlllenmum Bulk Termmal




E deepen the river to accommodate 1ncreased export and
1mport growth - o ~ ~

24, Washmgton recogmzes that 1t 4s a gateway
state, conneotlng Asian trade tothe U.S. economy,’? and
that “[m]any ;state Tare 0d ‘pendant on the ports in
01m t,ddltlon ;

25 Washmgton‘sf‘geog ‘aphy allows 1t to use 1ts :
: ~~~ports for 1ts own economic stablhty ‘and

e 'competltlveness Whlle J_'those beneﬁts to
interior states hke Montana and Wyommg
Washmgton is one of the most trade dependent states
in the Nation, W1th total 1mports and exports valued at

, $126 8 b11110n in 2016 alone : ~‘

"3 Washmgton State Department of Transportatmn, 2017 .

o ',~Washmgton State Marine Ports and Navtgatwn Plan, 1- 2

. hitps: //perma cc/6DTS- RC25.
41de ‘ '

51d. at 2.



: 'Would be transported fromeontana and Wyommg by
ra11 and then exported to forelgn markets :

The Mlllenmum Bulk’Termlnal permlttmg

113 21

- 2 When asse ssmg permlttmg‘deelsmns and the :
: envu'onmental 1mpacts of apro‘ rsal, Was h1ngton state s

‘ & “In' e
o 1 pact, a lead agency Gl
‘ shall not l1m1t 1ts cons1derat10n ofa proposal’s impact

; only to those aspects within its Jurlsdlctlon 1nclud1ng
klocal or st,ate boundarles ” WAC 197-11- 060(4)(b); see




',1‘0;

also RCW 43 210 OSO(l)(f) , (requlrmg agenmes to; i
j[r]ecogmze't‘ 1ge

ated that a
i w for an EIS

kof “the end use of [the] produc and that “there is no
= speculatmn as to the end use of the exported coal; it
will be combusted for thermal power and because it

e vy
' the same ra11

env1ronmenta1 rev1ew nd scrutiny Wkas‘ because the‘
; commodlty that the Mlllenmum Bulk Termmal Wlll'
; ksh1p is coal App 53 55 App 89-93

31 For example, the Governor promised ,
Washmgton based Boelng that ‘the scope of
: env1ronmental rev1ew for one of its projects would be
- much different because it d1d not involve coal. The
~ Governor's talkmg pomts for a meetmg with Boeing
stated “Let me be clear that the next generatmn of 777x



’w1ngs 1s a very dlfferent commodlty than coal Based on

 that the degree of scrutmy for

's under the State Environmental
- d e end use of
) l from :

?

, '7 County, o
a tne EIS

‘Countjyf eoncluded ,~tha\f" the |
V perm1ttable pro;ectc Ap 55

kq de'scrlbed'l a fully s

34 For purposes of the Sectlon 401 Water quahty
certification, the EIS concluded that “[t]here would be
no unavmdable and s1gn1ﬁcant adverse envu'onmental :
‘ ~1mpacts on Water quallty 2 EIS Sectmn 4 5 8. For all

om’s



but one potent1al 1mpact the EIS recogmzed that'
m1t1gat1on or infrastructure 1mprovements ‘would

o resolve any potentlal adverse 1mpacts Air quahty was

~ the only 1mpact needing add1t10nal m1t1gat10n plans )
~ because it was a last-minute addition to the EIS and
;there had been 1nsufhclent opportumty to address

‘ evaluatmg 1nf0rmat1;, ‘ :{before an 1mpend1ng‘
certification deadhne App 5. Followmg a denial
without pre]udlce an applicant may resubmit a water
‘ ‘quahty certlflcatmn apphcatlon, and the Department of :

w1thout ;
and was

. 36 Before the letter was ‘sen_ the Department
: sent a copy to the Gover _or’s office. App. 78-79. In
~ response, the Governors office asked that the
: ~Department delay sending the letter App 80-81. The
- Governor’s pohtlcal app 'ntee at the Department of
Ecology then took over the process and drafted anew
letter denymg ‘the Section 401 water qu ahty'
certification * Wlth preJud1ce for a Var1ety of reasOns, ~

not addressed in the letter prepared by career
professmnals at the Department of Ecology. App 7, 45.

The new reasons for denymg the perrmt 1ncluded




certification based on the State Env1ronmenta1 |
Protectlon Act (“SEPA”) Wthh is the state vers1on of

e: w1th denymg the Water quahty “ |
; cert1f1cat10n based on. pretextual reasons that d1d not,
kaccurately reﬂect 1

= demal ,,«because th “Mlllenmu m pr kosal Would only e
- ship coal, there would ,'be,' no apples. No agmcu]ltural
: products from W:a hmgton would be handled at the
site.” App. 71. The State claimed that “increased coal
trains from the Mlllenmum proposal Would compete
with rall shlpments of other goods including




e

,'Washmgton s 1mportant agrlcultural products 2 Ibzd |
B fsee also App 71 -

. The State argued thaty{k, thqulllenmum:‘ .

) get their commod1t1es to market by 1ncreas1ng L
Washmgton s rail trafﬁc on a hne that Would already
~ be over capamty ”’App 72 ~ , ~

: :proh1b1tmg port access fo Montana and Wyommg coal,
- as a key campaign issue. In his first press conference,
the Governor/ jdeclaredthat “there are ram1f1cat10ns :

o ultnnately ifwe burn the enormous amounts of Powder

River Basin coal that are exported through our ports.”

He sald that the perm1tt1ng decisions for those ports
' would be the largest dec1s1on for the state durmg h1s, )
,11fet1me S ~ o : : a

6 Governor s Press Conference On‘ Clean Power Plan 29 48- 30 23 ‘
https //perma cc/HLFS K4N6 : s ‘

: J essica Goad Governor Inslee Calls Coal Exports “The Largest
Decision We Will Be Making as a State from a Carbon Pollution
; ;‘Standpoznt ‘ ThlnkProgress (January 22, 2013),

e https /Iperma cc/BGBE QMVK , S



43, The Governors off1ce also suggested that‘

Washmgton could toleratef em1ss1ons from the' ‘

- aerospace 1ndust,.~ :
w1th those emlss

. extraterntona concerns t ' hlpments of coal to
toverseas ‘mar. ets W’H ld in se greenhouse gas

~ emissions. That fact is reﬂected in the State’s
 insistence that the EIS 1nc1ude a study of global

greenhouse gas emissions by As1an markets as well as

‘ opubhc statements made by State off1o1als '

ocked states of .
overseas

lollar eachyear intaxes and fee from coalproductlon N
d osing thousands of hlgh paylng JObS in the coal
1ndustry ~ ,

Meanwhlle Washmgton can export ne arly 35
mllhon bushel
countr1es arounc- ~

‘ W1th port access.®
access was made“:p ) ficant federal;
~ investment in making the C mbia River su1tab1e for
‘ ~large-sca1e export. Washmgton has blocked Montana ~
and Wyomlng from engagmg a snmlar export market

8 See Washmgton Apple Commlssmn Washmgton Exporto
Marketmg Overvzew https //perma chMTBA-MR3Y

jus .f1ed,‘ -



k's1mp1y because the State wants to protect 1ts ownk

obJectmn to the commod1ty that Wyommg and Montana o

seek to export coal

Count I— Vlolatlon of the‘ Dormant Commerce
i E o Clau‘ e - :

: 47 Paragraphs 1 to 6\;‘kiare 1ncorporated by‘
: reference as if set forth fully here. :

‘engagmg in dlscr,f matory or 'protectlomst actions

 against other States. The Commerce Clause also
prohlblts a State from regulatmg conduct outside its
‘ borders or placmg an undue burden on 1nterstate
commerce . -

T, and:because#
, te: ncerns that coal‘ :
Sexports from Wyonn g andfMontana Would 1ncrease
: greenhouse gas emlssmns in As1a L

Washmgton s seekmg to regulate c
: conduct——the export and combustlon of coal in forelgn
: markets——-that is wholly out31de its borders :

51 Washmgton demed the Sectlon 4()1 Water ‘
T-Quahty certlflcatlon because Washington off101als ~
‘pohtlcal oppos1t1on to the commOdlty sought to be
, exported from Montana and Wyommg coal




| = 52. ‘j,,'owas‘hlngton has 1ntent10na11y dlscrlmmated ~
gain andlocked States:"of Montana :andf

: Washlngtons protectlomst actlons
d1scr1m1nate agamst Wyomlng and Montana and !

X decl atory and ‘injunctive rehef k holdlng' that
'Washmgton s actlons are 1nva11d under the Commerce
Clause : , - ~ ~

Count II Vlolatlon of the Forelgn Commerce k' -
‘ Clause : L

" :;,5‘8, ; Paragraphs 1 to 57 are mcorporated by
,reference as 1f set forth fully here . ‘



The Forelgn Commerce Clause of the U S.

e Const1tut1on, Article I, § 8, cl. 3, prohibits States from :

‘regulating forelgn commerce, especially when it is at - -
odds with the forelgn ‘policy of: the Umted States ‘
Government . , : k i

: 60 Incre ‘sm ‘ gy exports espemally :
‘coal 1s an ‘mport 1t policy goal of the federal
government Exportmg coal to Asia and other global .

- 'markets is akey federal prlorlty to boost the Amerlcan :

ore gn’ pohcy goal of -

Washmgton State s demsmn to deny port
- ;access for coal ewports based on protectlng its own
‘agrlcultural interests and based on its extraterrltomal

- concerns about greenhouse gas emissions infringes on
the Federal Governments exclus1ve role to regulate
- fore1gn commerce L -

S ted a I‘lSk of,f '

64 Washmgton s dlscrlmmatory ' actlons have ~
: 1mpeded WyommJr s and Montana s ab111ty to engage in
forelgn commerce :

65. Wyommg ‘and Montana therefore seek
declaratory_ and injunctive relief holding that



k'iWashmgtons actlons are 1nva11d under the Fore1gn '
: Commerce Clause , Lo G

 E. Grs nt such other rehef as the Court deems Just and ~
L ‘proper s n
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INT" DUCTION .

,'"nVOke the Court’ o

~which lack
Were rlpe for ~

‘ There are no West Coast te
the export of Montana and W;

Sectlon, 401 W er Q‘:f}h Certif ,_',atlon for thef
 Termir al,' with‘\pre]u ice, effectively killing the project.
Washmgtons dlscrlmmatory closure of 1ts ports to




to remedy

k Montana and Wyommg coal v101ates the Dormant ,~
Commerce Clause and the Forelgn Commerce Clause ,o
fleavmg Montana and’ Wyomlng no optlonto get one of :

: 'unconstltutlonal a

L . Montanas Wy
 of Low-Sulfur Coal Generate Crltlcal State -
Revenue. e e -

Wyommg and Montana have enormous coald
reserves much of Whlch is in the Powder River Basm ;
) ha led ’he Nation in
as th 'second largest o
,yomlng exports
Juces.? Montana
"amountmg -
tons andy is nthe s1xth largest coal:

‘ "kto 118 b]lhon:

: L US Energy Informatlon 4Adm1mstratmn FAQ about Coal :
' ~https //perma cc/G4V2-NEJ3‘ ' o o ,,

i 2 Wyommg State Geolog1cal Survey, Coal Productzon & Mmtng,‘
s (Thlrd Quarter 2019) khttpsk,//perma chTSX4 7WR2 :




produoér ‘Seventy-flné percent of Montana S
'productlon 1s sh1pped out of the State

 This CO““ has prevmusly reCOgmzed the vast

: quantlty and‘umque quahtyjof Montana and Wyommg ;

2 Seé National Mk"nnng' Assomation US. ‘Reserves ‘by‘ Siate and
Type 2016 (November 2017), https //perma cc/2YJP J 3XE
, E Montana Envn'onmental Quahty Counml Final Report to the

f6'6'thMontana Legzslature 1 5 (June 2018) https //perma cc/PSEF- ‘
7X76 . i . ~




over $80 mllhon per year 4 Those recelpts fund a broad
range of 1mportant programs in both States, from
: ‘educatlon to 1nfrastructure, and coal production
‘prov1des thousands of high paying ]ObS The States
‘ also lease State lands for coal extractlon Wthh is an

k Montana and Wyomm \ have suffered severe

fmanc“ 1 'mpacts from e fdeclme in domestlc l

deman, for coal. Coal' productlon in Montana ‘has
: dechned “from, about 45 m1lhon tons 1n 2008 to 32‘ ‘

5 Wyommg Mmlng Assoc1at10n, Wyommg Coal September 201 8
Conczse Guzde, 4, http /i ’er 5BJP ULWR :

D "'t‘- July 1 2016'—June 30 2018 p .97

(4 Montana Department of Revenue Blenmal Report at 105;

s Wyommg Mining Assoc1at10n at 4.

8 Montana Board of Land Commlssmners Agenda, at 84,
https: //perma cc/7GA3 9LKJ :




thle dechne is due tobweakenlng domestm markets for

The dechne in domestlc coal demand is expected to
contmue and will become more dramatic as coal-fired
plants near the end 'f,planned hfe cycles and are not :‘

, dechne in 204

Despxte the d chne in domestlc demand overseas
 markets are boommg 'As1an markets are. expandmg
and have a d1st1nct need and economm desu'e for the

9 Montana Department of Env1ronmenta1 Quahty, Understandmg ‘
; Energy in Montana 20 18 7 4, https //perma cc/5B83-XGZV

1 Wyomlng Mmmg Assoc1at10n Wyomzng C’oal September 201 8
Concrse Gutde 4 e

u Ibzd

: ;‘ZU S. EnergyInformatlonAdmlmstratlon U.S. coal consumptwn ;
- in 2018 expected to be the lowest m 39 years (December 4, 20 18), ~
https //perma‘cc/C5

] US Energy' Information Admlmstratmn Short Term Energy -
Outlook (December 10, 2019), https //perma cc/BB47-8RKA; see
also U.S. Energy Information Administration, Almost all U.S. Coal
Production Is Consumed for Electric Power (June 10, 2019) (notmg
that domestlc coal productmn exceeds consumption),
https //perma cc/PL6Z 3X5V ‘



~10w sulfur Powder RIVBI' Basm coal 1n Montana and

~ ,,acmdent : apan 1s a mgnatory to‘7
the Parls Chmate Agreement and has led the way in

developlng clean coal technology and research for

carbon capture but that technology requlres 10W sulfur

"“"A'VV',”,Montana have engaged‘ 1n maJOI'

'sales Whlch may incl de the *deVelopment of neW U S.
coal export and J anese coal import terminals and
establlshmg sale contracts for Wyomlng coal. The
States are acutely aware that exportmg to Aeuan‘

u See e. g J osh Galemore, Japan Presents Opportuntty for Powder ‘
‘ ‘Rwer Basin Coal, Casper Star Trlbune (October 22 2018),‘
et https //perma cc/5665 RRPT o Lo :

B Internatmnal Energy Agency, Market Report Sertes Coal 2018,
Key Ftndmgs https //perma cc/RXA2 3LSL ‘

218 Wyommg Mmmg Assomatlon Wyommg Reaches Deal ‘with
~Japan to Research Clean Coal (August 3, 2016),
; https //perma cc/8X9U MFXQ e



‘ markets is v1ta1 to thelr economlc securlty But they
, cannot reach these markets Wxthout access toa coastal

: burm ng coal from Montana and Wyomlng or hlgh
. sulfur coal from other countrles o

i"kkommg andk 1
k‘a loadmgf

o yand Wyommg are ;
~ umquely p031t10ned to export coal to ﬁll Chma s growmg need for :
clean burmng coal) https //perma cc/B559 EJ 3L ' ~

‘1s See Press Release, Mechel Szgns Long Term Coal Supply‘
Contract with SouthKoreasSTXCorporatwn, (October 17, 2019), .
https //perma cc/FL92-AVRH ~ ; ;




- productive tranSIOadlng Tamhtythatwould prov1de the
~br1dge between Montana’s and Wyoming’s Powder
River Basin coal and the Asaanh markets ‘hoping to
import it. At full capamty, the M1llenn1um Bulk
 Terminal Would sh1p 44 m11110n metrlc tons of coal per
fyear, most commg from nunes in the Powder Rwer :

, ’fhlghways” by the Marltlme -
Admlmstratlon an agency of the U.S. Department of
Transportatlon ThlS des1gnat10n prov1des ‘many
benefits, including federal fundmg, a beneflt
,Was jlrgton has often s
to the

Mlllenmum B,lk, Termmals Longv1ew Fmal SEPA

Enwronmental Impact Statement 2-11, ’-23 (Aprll 20 17)

L5 Washmgton State Department ‘\of Transportatlon 201 7';“
; Washmgton State Marine Ports and Navtgatwn Plan,k 1-2,
: 'https //perma cc/6D7S-RCZ5/ Lo : ;

~ Mar1t1me Admmlstratlon Amerwas Martne Htghway,
: https //perma cc/H7NC 37Z3 C

2 See, e.g., Alhson Frost Report Htghhghts Economic Beneﬁts of
 Deeper Columbia, Think Out Loud (July 6, 2015)
https //perma cc/9DXH XWMW




. West Coast locatlon close to Asmn markets and strong :
connectlons to ,Fre’, ght | ~

; : The V,111enn1um’ Bulk Termmal proposal Was led by
a coal energy supply cham company now called
«, ting ,,ocess for the~ :

: Statement (“EIS”) k

Washmgton state 1aW exphcltly requlres that

P_;_t Only to those ;

B Washmgton State Department of Transportatlon, 2017
Washington State Marine Ports and Navzgatzon Plan, 1-2,
https //perma cc/6D7S RCZ5

" Ide



. aspects w1th1n 1ts Jurlsdlctlon mcludmg local or state

o speculatlon as to the end use of ktﬁeféxportedjcoal‘; it
will be combusted for thermal power” and because it
: w111 1ncrease[e] Amenca S total export of coal » App

: of~~ Engnieers to reve, 'eflt r € n to purSue a jomt
NEPA/SEPA EIS for the proj ect App 83. ;

~ In 2017 after four years of rev1ew the Washmgton‘
Department of Ecology a dk Cowlitz County jointly
~ S iden 'f1e ‘mne potent1a1

e Millenhlﬁmlk]‘?-k’ulkk&Tei'mmals'Loogtnew SEPA Environmental
Impact Statement, SEPA Greenhouse Gas Emlssmns Techmcal
Report at 191- 93 https: //perma cc/2HG5 APJA ' :

o EIS Summary, § S 7 PD. S 41 to S 43 https /lperma. cc/27DR-
| 67UX. . s




could be mltlgated or ehmmated and that the EIS‘ ;
cdescrlbed a fully permlttable pro;ect App 52 55

- Importantly, the EIS concluded that “[t]here would o
. f1cant adverse '

prepared a draft letter to that effect explammg the
need for more. t1me to rev1ew pubhc comments and to
further evaluate mltlgatmn plans for water quahty‘ :

impacts. Id. The letter noted that denymg the
iapphcatmn w1thout prej , in az

nga request fora
te date » Id. at 5.
: to be malled
Dep artment of Ecologystaff thenemalled the prepared
letter to the Governors offlce for approval adv1s1ng

‘ i E:IS, § 4.5.8; see also App ;60,



: | ":that the department 1ntended to send the letter that
- day App 78 e : e .

At that pomt pohtlcal appomtees commandeered -

'k: admmlstratlve rev1ew Was prematurely termmated
though the Department Was expectmg add1t10na1
‘mformatlon ~ : : :

Iv. Washlngton Denle‘”""the 401 Certlflcatlonk

~ fmcluded potentxal 1mpacts from tram trafflc Vehlcle :
congestmn, noise and v1brat10n ’rall safety, and air
quahty The denial was based on the Department’ :
dlscretlonary authorlty under SEPA App 46.

: ‘,ﬂDr ‘Elalne Plamdo, Who Was pomt on the prOJect for

e El ' , Cour descmbed ‘those
_reason as exaggerated and pret, tnal" App. 53. Her
perspective was umquelyr / feunded ‘because,
although she ‘had Worked on hundreds of
- env1ronmenta1 rev1ews W1th ‘the Department of




2 App. 53-54 ;60 61. (Para 10, 12,

”through our ports, and‘: he characterized 'thé ¢
permlttlng decisions for those ports as the largest
decision for the State durmg h1s lifetime. 28 In Governor

B Jessma Groad Governor Inslee Calls Coal Exports “The Largest‘ ,

~ Decision We Will Be Makmg as a State from a Carbon Pollution

, Standpomt : ThlnkProgress (January 22 2013)
sh https //perma cc/SGBE QMVK ; il

ad ;“I'Sarythan i



h;s spokesperson :
s1t10n to 011 and coal

Governor Inslee is not alone Coastal state pohtlcal
: leaders have Vlgorously Worked to prevent coal export
from Cahforma and Oregon as well. For example, in
Oakland, Cahforma, k c1ty offlclals prevented
i development of an export terminal and adm1tted that
thelr;‘oppomtlon stemmed solely from the prOJect splan

' ’pekes somethmg, - E&E News . (January 18 2019),
: https //perma cc/3ND6 M5SP ! ; ; Lo

%0 Jay TInslee for Governor Rejectmg New Fossil Fuel
' Infrastructure, https: //perma cc/680V AY9U

81 See Governor s Press Conference On Clean Power Plan, 29: 48-
30: 23 https //perma cc/HLFS K4N6

onS1b1e for



F “As fargyas I can tell n‘ ":"ody on the West Coast wants.

) Wﬂl Wade, Calzforma Czty Bans Coal BlockmgKey Export Route
to Asia, Bloomberg News (J: anuary 14, 2020), https //perma cc/7N8
Z- MP24 T



B

: 'Department of Ecology argued that thew Mxllenmum .

ples to coal’,:k
p ollcy d1rectort

or 1 jjlee 1n' federal dlstrlct :
n the | Commerce Clause

~ pro eded; ina W hington state court.’® In short ;
Washmgton successfully kllled the prOJect based on
politics and economic self- 1nterest knowmg that it left'
Montana and Wyo ing w1th no option to serve fore1gn ;
markets and no Jud1c1al recourse. Washmgton s actions
have had an enormous 'mp ' ct on mterstate commerce

m 'l‘he States Jomed an am us bj f 1n support of nghthouse s
‘~‘Commerce Clause challenge o :

: 35 That abstentlon order is currently on appeal to the U. S Court of
: Appeals for the Nmth Circuit Court, docket no. 19- 35415



7

| :and espemally on Montana and Wyommg, yet
‘Washington has dodged any Commerce Clause

= »challenge toits dlscrmfnnatory actlons in denymg port e

: access for coal exports

plagued the :
: ‘allable to a

In de01d1ng Whether to grant leave to f11e a
complalnt in a dlspute arising under the Court s
original jurisdiction, the Court examines two factors:
(1) “the interest of the complammg State focusing on

_the seriousness and dlgmty of the clalm” and (2) “the
avallablhty of an alternatlve forum in Wthh the issue

: tendered may be resolved MLsszsszppL . Louzszana o

: 506 U S 173, 7 7 (1992) (c1tat10n and quotatlon marksk



: coal Therefore h

omltted) Here, both factors Welgh in favor of the Court
: exermsmg its orlglnal Jurlsdlctlon ‘

L “The model case for the 1nvocat10n of th1s Court s
omgmal Jurlsdlctlon isa d1spute between States of such
: semousness that it would amount to casus bellz 1f the o

imposed a de fact

of Montana s and :
; hl , nfav - of the Court’s
 exercise of original - Jumsdlctmn The State of
Washington’s S restramt of Montana’s and Wyomlngst
legitimate economlc act1v1ty plamly implicates
important sovereign mterests that are essential to the
proper functlomng of the Union. ¢ ‘[The right to engage
in interstate commerce is not the gift of a state,” and it
is not for coastal states to ordam for the1r landlocked




v : commeree Wlll be halted at state hnes n Id at 255 ThlS, o

Court alone can ‘ensure fair access to mternatmnal
1 waters for each of the several States ,

(en;on:ung a 'state statute grantmg the excluswe rlght
of navigation); Bowman v. Railway Co., 125 U.S. 465
: (1888) (holdmg mvahd a state statute forblddmg any ‘



. completely barred Mo ;

‘ kthls Court should be partlcularly v1g11ant to ensure
that the paroch1a1 pohtlcal concerns of one State do not
~prevent thelr falr use. ‘ , -

Court has exer01sed f,iorlgmal_

i concerns of feder
and reach of our

~ constitutional value "'“hmgton e
a’s and Wyoml ng’s access to

an 1nternat10na1 shlppmg port. Washmgton s
: dlscr1m1nat10n was carrled out at the highest level —




o

| | Governor Inslee S offlce h13 acl;ed the permltuprocess and

 with 1nterstate commercew by impo ng thelr own
‘ ohtlcal and moral Judgments on the1r nelghbors :

When examlmng “the sermusness and dlgmty of the
o clalm, thls Court must naturally look to the merlts of




2
‘the arguments advanced by the movant States. See
 Mississippi, 506 U. S at 77 (01tat1on and quotatlon

:marks omltted) Montana and Wyommg' present thlsj :
,[Court w1th : ai serious controversy . :supported by

- , ) Jahd Under‘
o the Dormant Commerce'Clause. ;

The Commerce Clause grants Congress the power to ‘
: . . thei several

3 s b the :
terms of interstate commerce based “Ltlcal ‘
“and extraterrit 1al'1nterests and pr k ventmg econom1c o
protectmmsm - - !

The Commerce Clause was the Framers cure for
the “economm Balkamzatlon that had plagued relat1ons
‘among the Colomes and was born from the premise
that the federal government alone has the gamut of
powers necessary to control of the economy,” and thats



- the states are not separable economic unlts Oregon

| "kWaste Sys Inc. v. Dept. of Envtronmental Qualtty of

 State of Oregon, 511 . S 93 98—-99 (1994) (quotatmns -
‘ and 01tat10ns om1tted) :

Protectmg landl 'cked States from, the Wh1ms of
~ States w1th port ,s‘s Wasj, an espe"'ally 1mportant ;

| Const1tut1on Volume 2, Artlcle 1 Sectlon 8 Clauee 3,
: Document 21 (“The‘eondltlon of the 1n1and States 1s of

The Commerce Clause ak d 1ts 1mp1101t restrlctlons
on the States were key reasons for the Constltutlon s
adoption. The Court descrlbed that “[o]ne of the major
defects of the Articles of Confederation, and a
‘ compellmg reason for, the callmg of the Constitutional



:Conventlon, of ‘1787?7;_vvas the‘ fact | that the Artlcles

countrles Very much as they, plea ,e’d » Mwhelm TLre ‘
Corp v. Wages, 423 us. 276 283 (1976) “By
~ prohlbltlng States from d1scr1m1nat1ng agalnst or

imposing excesswe burdens on interstate commerce
‘without congressmnal approval it strikes at one of the
. chlef eV1ls that led to the adoption of the Constltutlon,j ~

s granted to Congress and 1s “domg the very thmg
which Congress is authorlzed to do 2 thbons 22 U S
at 199—200 e - s =

L Washlngton s‘:l‘ Obstructlon of Port.k

Sectlon 401 Certlfls : t1on spermlt to protect 1ts own‘
agrlcultural 1n k st ‘Thls is clearly unconstltutlonal :

- The Dormant Commerce Clause proh1b1ts economic
protectlomsm—-—that is, regulatory measures des1gned ‘
to benefit in-state economic mterest by burdenmg out-

‘ ,of-state competltors 2 Wyommg, 502 U.S. at 454
(quoting New Energy Co. of Ind. v. Lzmbach 486 U.S.

269 273——74 (1988)) see also Tennessee Wme & Sptrztsk ~




RetaLlers Ass n,}139 sf Ct 2449 2460 (2019) (“[T]he"

commerce or 1ts effect 1s to favor m-state economlc :
clnterests over out-of-state 1nterests Brown-Forkman'k

33335’0 (1977) (qu tngeanMilk Co . Madtson, 340 k
U.Ss. 349, 354 (1951)). Washmgton officials were clear
that, 1n addltmn to pohtlcs what motlvated the



. demsmn to deny the permlt Was that “[1]ncreased coal k
, trams from the M111enn1um proposal would compete
ith ~shi 5 "f"other gcods mcludmg

Washmgtoh
wh1le burd

‘le ‘that, w1thout,
‘"tate may not* :

regulatloniis not to be av01ded by snnply 1nvok1ng the

‘ ,convement apologetlcs of the pohce power[.]” S. Pac.

Co. v. Anzona 325 U.s. 761 779 -80 (1945) (c1tat10ns
om1tted) : :



~ State from b
or product

Counml Febru,:'ry 12 2018 (proposmg strategyto erect‘k k
‘regulatory barr1ers to coal and other fossﬂ fuel‘

Commerce Clause s goal 10 umfy{*commerce upon the
~ theory that the peoples of the several states must sink
- or swim together ” H.P. Hoo & Sons 336 U.S. 525,
532-33 (1949) (quotlnf Baldwin v. G.A.F. Seelzg, Inc.,
294 U.S. 511, 523 (1935)) No State has “the power to
\;‘retard burden or constrlct” the ﬂow of commerce




S gas
,commar

: ‘espec1ally When 1t is based on raw polltlcal motlve HP.
Hood & Sons 336 S. at 533. o ”

Washmgtons with prejudwe perm1t demal wasg, i

- ,motlvatedby political

fknow about the 77 7x at' his tnne we would expect a
kmuch 'd1fferentf SEPA approach would apply to a

o bOrdLer‘s WAC 197 11 060(4)(b) see also RCW

43.21C. 030(1(f) Just as a States economic
protectmmsm is unconst1tut10nal the Commerce
~ Clause prevents ‘a State from 1nterfer1ng ‘with
1nterstate commerce based on extra-terrltomal'
concerns See C & A Carbone Inc v Town of




- czark*sm, N'Y’ | 551‘1‘ tfs ‘"38‘3 "3"93;94 (199‘4)~~For‘ a

kSustamable Development reach', _the same conclusmn. He
‘concludes that opening a west coast port for coal exports to Asia
would reduce greenhouse gas emissions. See Frank ‘Wolak,

Assessing the Impact of the Diffusion of Shale Oil and Gas
Technology on the Global Coal Market, Stanford edu (November Vi
2017) https //perma cc/H25K-W7GG - ; :



/ pohtlclan can score pohtmalkpomts for opposmg another |
State s product or commodlty , .

; ; ons 4336 U.s. at 539 .
Washmgton s dlscrlmmatory embargo of Montana and
Wyoming coal thus 1mphcates the core purposes that
underlie the Dormant Commerce Clause and
‘const1tutes a clear violation of the Const1tut10nal




~ ‘prov1smn that enabled the Umon 4 Th1s Court shouldq

“ ',7397 U 8. 137 142 (1970)



‘ri‘gor(')us kkand seéfchihg seriitiny . S’Outh Central :
- Timber Development Inc., v. Wunnicke, 467 U.S. 82,
= /100 (1984), see also Kraft Foods, Inc . Iowa Dept of

,lhe protectlon -

“.:

: Amerlcan economy and protectmg our natlonal
‘securlty, thus, the current Adm1n1strat10n S pohcy is to
“export American energy all over the world. i
Advancmg thls forelgn pohcy, Premdent Trump 1ssued ;

- Remarks by Pres1dent Trump at the Unleashmg Amemcan
‘ Energy Event (June 29 2017) https //perma cc/HS43 Z9PK

5 regulatmn of o



kkkExecutwe ’Order 13783 1n L 2017 kartlculatlng that
natural resource development is cruc1a1 to “ensuring

~ the Nation’s geopohtmal security.”® The U.S.

Secretary of Energy ubsequently requested a strategy :
to assess opportu_“_tles to advance U Sk coal exports to

espemally to Asla; Whlch‘ peaked at over 125 m1111on'~
‘ ktons m 2012 - Recogmzlng the countrys exportf :

,139 Exe cutlve Order 13783 (Ma' h 287 2017)

R' Perry Greg ’Workman (January 7 2018),’ -
: https //perma cc/P9 ; : . :

a Advanctng US Coal Exports Natlonal Coal Counc11 2 10; '
. (October 22, 20 18), https //perma cc/MR7 C-RJET. ‘

2 Id at 6 10

8 U S Energy Informatlon Admmlstratlon, Annual Coal Report
2017 Table 36 - : ;




Part kof the Umted States Nat10na1 Secur1tyw

Strategy is to help alhes become more energy

1ndependent Thus, a key component of the National
Securlty Strategy is to boost energy exports through
| coastal termmals hke Mlllenmum Bulk Termmal

: i 1ncreased market access and greater competltlve'
. "edge for‘U S. Industnes o .

"mlfrustratesfboth landlocked States and A31an allles,
~ _prevents the Unlted States from speakmg Wlth one

: onteome alone is su ment reason for thls Court to
grant leave to f11e the B111 of Complamt ' :

u“ DaV Farenthold and’Mlchael Shear As Obama Vtsz,ts Coal
fC’ountry, Many Are Wary of HLS Envzronmental PochLes,
Washlngton Post (Aprﬂ 25, 2010) R t

® Advancmg U. S Coal Exports An Assessment of Opportumtzes to
Enhance U.S. Coal, National Coal Councﬂ https /lperma.cc/LOCV-
L5PA :



‘ may be had‘ ,Illmots U Cztykof MLlwaukee Wis., 406
U S 91 98 (197 2) Here there is no other forum where

: a forum to challenge “Washmgton S actlons under thef
' ,Dormant Commerce Clause See Wyomtng, 502 U. S at
452 ' - . ;



' Thls Court prevmusly found the exermse of orlgmal
jurisdiction proper “without assul.jf nc

re because [e]ven 1f
! however, Wyommgs
1nterests Would not be dlrectly represented ? I bid.

The 1nterests ; of Montana and Wyomlng,
,spec1ﬁca11y, can ol t be

S :the 1mp0rtant "forelgn pOhcy mterests '(\)f the Umted
. ;States at stake ' o e

CONCLUSION

: For the foregomg reasons, th1s Court should grant :
‘ ;the Motlon for Leave to F11e the Blll of Complalnt
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